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1> Benedict Anderson, Imagined Communities, {Verso, London: 1991)
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Limits of judicial review for cases stemming from the 1967 ocuupied territories:

David Kretzmer The Occupation of Justice: the Supreme Court of Israel and the
Occupied Territories (SUNY Press, 2002)

Barak Cohen “Democracy and the Mis-Rule of Law: the Israeli Legal System’s
Failure to Prevent Torture in the Occupied Territories” 12 INCLR 75 (2001)

The Fourth Geneva convention and the 1967 occupied Territories:

The Israeli supreme court has interpreted international law very twistedly during
the years, specially regarding the issue of deportation of Palestinian political activ-
ists and others (for example, relatives of suicide bombers: Amnesty International
has described the Ajuri decision, which upheld the military’s decision to expel the
sister of a suicide bomber from the West Bank to Gaza as a grave breach of 4th
Geneva convention) as well as regarding settlements building. In other cases, In-
ternational law was absent, and domestic law was recruited like in the decision
banning the use of torture, after many cases legitimjzing torture. Human rights
groups have also documented the continuation of torture even after this decision
see: The Public Committee Against Torture in Israel “BACK TO A ROUTINE OF
TORTURE Torture and Ill-treatment of Palestinian Detainees during Arrest, Deten-
tion and Interrogation September 2001 - April 20037,

http:/fwww.stoptorture.org.il/eng/images/fuploaded/publications/58.pdf

13 The court’s assumption, therefore, is that the 4" Geneva is not binding on Israel
in the 1967 OT, by itself, rather based on the statement of the occupying power
before the court. This is because the 4% Geneva convention is not considered cus-
tomary law (and thus binding by itself), but treaty law, meaning it could be binding
only if and when enacted as a law demestically. This logic is wrong. According to
all influencial and considered legal experts the 4" Geneva convention is customary
law. Sharif Bassiouni argues:

“The four Geneva Conventions of 1949 and their two Additional Protocols

are the most comprehensive codifications of prohibitions and regula-

tions, and their provisions include the most specific and wide-ranging
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penal norms. The so-called “Law of Geneva” overlaps with the so-called
“Law of the Hague,” much of the latter having been incorporated into the
former. The “Law of Geneva” has become part of the customary law of
armed conflicts.”

M. Sherif Bassiouni “Universal Jurisdiction for International Crimes: Historical
Perspectives and Contemporary Practice”, 42 Va. J. Int’l L. 81, 115-16 (2001).

See also International Court of Justice, Advisory Opinion: Legality of the Threat or
Iise of Nuclear Weapons, 8 July 1996, par. 79.

“It is undoubtedly because a great many rules of humanitarian law appli-
cable in armed conflict are so fundamental to the respect of the human
person and ‘clementary considerations of humanity’... that the Hague
and Geneva Conventions have enjoyed a broad accession. Further these
fundamental rules are to be observed by all States whether or not they
have ratified the conventions that contain them, because they constitule
intransgressible principles of international customary law™.

16 Eyropean Commission for Democracy through Law (Venice Commision): “Pref-
erential Treatment of National Minorities by their Kin-State: The Case of the Hun-
garian Law on Hungarians Living in Neighbouring Countires (Magyars) of June
19, 2001.”
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1% See O.Yiftachel, “Israeli Society and Jewish-Palestinian Reconciliation:
‘Ethnocracy’ and Its Territorial Contradictions,” Middle East Journal 51/4,(1997),
pp. 505-19.
Oren Yiftachel, “Democracy or Ethnocracy: Territory and Settler Politics in Israel/

Palestine”, Middle East Report, (Summer 1998).
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A. Kedar, “Tsraeli Law and the Redemption of Arab Land: 1948-1969.” PhD The-
sis, Harvard Law School, Harvard University, Cambridge,
Yoav Peled, “Ethnic Democracy and the Legal Construction of Citizenship: Arabs ; S ¥
Citizens of the Jewish State”, American Political Science Review, vol. 86(2): 432-443,
Yoav Peled, and Gershon Shafir, “The Roots of Peaemakin g: The Dynamics 57...151,
of Citizenship in Israel 1948-1993", International Journal of Middle Eastern
blas GBS 5 VAR alall | in Byghes Lo 2w JUEL fan e oydua Studies, 28, 391-413.
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A. Ravitzky, “Exile in The Holy Land: The Dilemma of Haredi Jewry", in Studies
in Contemporary Jewry (An Annual) 5 (1989), p.93.
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M Friedman, “Israel as a Theological Dilemma”. In Baruch Kimmerling (ed.),
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 Vered Krans, Robert W. Hodge, Promises in the Promised Land: Mobility and
Inequality in Israel, New York: Greenwood Press, 1990.

(S (st peat paiall) gt gy gats Caalidd pousdh §pand ol iiinl phs Lgads i

Al b L st VAAR il i be (o 4003

N8 0 K5 B jaies wlhaal i uissy g sh

2l b Counl et cupslena WiSa 5 ol jusa angd lalasla” wllu! o

Aaalualf yall) aleh] peaast § o Jo al4T3LA colageid :onsadelia slantan () as) Jlo

YoA o VARl 5 tungiras s o L) ] paiall e ASULYY a0
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Yaron Ezrahi, “Politics and Culture in Modern Israel: Recent Trends”, in Ehud

Sprinzak and Larry Diamond, eds., Israeli Democracy under Stress, (Boulder: Lynne
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